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Robert G. Zochodne
CASE COMMENT- CONTINO:  Back to where we once belonged?
Contino v. Leonelli-Contino, November 10, 2005 – Supreme Court of Canada

This long awaited decision deals with the treatment of child support in cases where there is shared custody.

By way of history, the Federal Child Support Guidelines provide as follows:

3(1) Presumptive Rule. – Unless otherwise provided under these guidelines, the amount of a child support order for children under the age of majority is:

a) the amount set out in the applicable table, according to the number of children under the age of majority to whom the order relates and the income of the spouse against whom the order is sought; and

b) the amount, if any, determined under Section 7.

This presumptive rule applies in most cases where one parent has custody of the child and the other parent has some or no access time with the child.  

There are two other types of custody arrangements which affect child support.  The first is cases called split custody where one party has custody of one or more children and the other party also has custody of one or more children.  The Child Support Guidelines provide for the following result in such a case:

8. Split Custody. – Where each spouse has custody of one or more children, the amount of a child support order is the difference between the amount that each spouse would otherwise pay if a child support order where sought against each of the spouses.

A further concept within the Child Support Guidelines is that of shared custody.  The guidelines provide as follows:

9. Shared Custody. – Where a spouse exercises a right of access to, or has physical custody of, a child for not less than 40% of the time over the course of a year, the amount of the child support order must be determined by taking into account:

a) the amounts set out in the applicable tables for each of the spouses;

b) the increased costs of shared custody arrangements; and

c) the conditions, means, needs and other circumstances of each spouse and of any child for whom support is sought.

On November 10, 2005 the Supreme Court of Canada released reasons in Contino v. Leonelli-Contino.  This case originated in Ontario.  The initial decision was rendered by Madam Justice Rogers.  Subsequently, there was an appeal to the Divisional Court and then the Ontario Court of Appeal.  

The struggle in the case law prior to the Contino decision reflects the environment surrounding child support orders since the release of the Child Support Guidelines.  

Prior to those guidelines, Ontario Courts frequently resorted to what was referred to as the Paras
 formula which involved an analysis of the financial circumstances of each of the parties and the costs of raising children in those circumstances.  To quote Mr. Justice Kelly:

However, if the responsibility for the children is that of the

 
parents jointly, neither one can justifiably expect to escape the 


impact of the children’s maintenance. Ideally, the problem could 


be solved by arriving at a sum which would be adequate to care


for, support and educate the children, dividing this sum in 


proportion to the respective incomes and resources of the 


parents and directing the payment of the appropriate proportion


by the parent not having physical custody.

The Guidelines introduced the presumptive rule and an accompanying table of child support amounts. 

Lawyers and judges have become accustomed to the simple mathematics of applying these tables to the facts of any particular case.   

Will the interpretation of section 9 of the Guidelines return us to pre-Guideline jurisprudence?  Are we going back to where we once belonged?
It is interesting to note that many cases which preceded Contino attempt to formulate mathematical formulae to resolve shared parenting cases. I am sure that the temptation was strong to continue with this philosophy with s. 9.  The problem, of course, is that no simple formula was, or is available. Because of that, the results in those pre-Contino decisions have been as wide varying as there were cases and Justices hearing them.

In fact, the Ontario Court of Appeal engaged in the same mathematical exercise by looking to the tables, calculating the set-off between the two support amounts if one party was to pay support to the other and then applying a multiplier.  The court also considered the proportion of the parties’ incomes.

Speaking for the majority of the Supreme Court of Canada, Mr. Justice Bastarache rejected the notion that, in shared custody arrangements, there is a presumption in favour of the guideline amount.  Rather, he stated that the three factors listed in section 9 of the Guidelines were conjunctive and that no one should prevail over the other.

Further, Justice Bastarache made it quite clear that access parents who crossed the 40% threshold could not expect an automatic reduction in their support but only an automatic deviation from the presumptive amount of child support.  
In Contino, the Court decided that a two-part determination was required.  First, the court must establish that the 40% threshold has been met.  That issue was not under consideration in the Contino case as the parties agreed that the threshold had been met.
The second part is to determine the appropriate amount of support.  

Rather than establish a formulaic approach, the Court decided that section 9 “warrants emphasis on flexibility and fairness.  The discretion bestowed on courts to determine the child support in shared custody arrangements calls for the acknowledgement of the overall situation of the parents (conditions and means) and the needs of the children”
.
It is, I would suggest, a return to the Paras formula which preceded the Child Support Guidelines.

It is interesting to note that, despite these words, Mr. Justice Bastarache agreed with the Ontario Court of Appeal that the set-off approach in section 8 of the Guidelines (split custody) “could be a useful starting point to bring consistency and objectively to the determination, especially in cases where there is limited information and incomes of the parties are not widely divergent”
.  He went on to caution against the rigid application of such a formula as a shortcut in lieu of an examination of all of the facts relevant to the financial positions and standards of living in both households.

Again, despite the comments with respect to the conjunctive nature of section 9, the Court indicated that the starting point is the child support figure determined by completing the set-off calculation, followed by adjustments “if it is inappropriate in light of the factors considered under subsections 9(b) and 9(c)”
.

As is often the case, the set-off issue is more complex than what I have set out above.  In fact, there are three different kinds of set-offs all of which were reviewed by the Court.  Mr. Justice Bastarache indicated that the “simple set-off” was to be preferred where the court simply calculated the table amount for each of the parties as though each party was seeking support from the other.

Once the court determines the simple set-off, Mr. Justice Bastarache emphasized that that number “has no presumptive value”
.  Mr. Justice Bastarache also stated that the final outcome must be “fair in light of the conditions, means, needs and other circumstances of each spouse and child for whom support is sought”
.

While the Court emphasized that one of the objectives of the guidelines was to avoid great disparities in financial circumstances between households it was stated that “the court must not return to a time when there was no real method for determining child support” and cited the Paras case as an example!  In my respectful view, notwithstanding that comment, the Contino decision actually returns us to the Paras reasoning.
Moving on to subsection 9(b) of the Guidelines, the Court stated that the costs to be considered are not the increased costs in moving from access parent to shared custody, but rather the total costs both for the former access parent and the former custodial parent. Justice Bastarache suggested that the court must then examine budgets and the child care expenses of both parents.  Does that not sound like Paras?  

That being so, it is now essential, in shared custody arrangements, for a parent to maintain accurate and detailed records of the cost to care for their children and submit that information to the court.  My advice to parents:  get a receipt for that slushie!
Moving on, the court rejected the use of a multiplier given the “absence of available research in Canada to show how much shared custody increases costs”
.  With this conclusion, my view is that any hope for a return to mathematics for shared custody situations was dashed.
Justice Rogers applied a set-off with a very minor adjustment.  The Supreme Court of Canada rejected this approach stating that the trial judge “did not exercise her discretion properly, having relied on a mathematical analysis which is at odds with the approach for determining child support under section 9 of the Guidelines”
.  The court found that the simple set-off verified against the budget submitted by the parties “is however acceptable in the absence of other evidence, since it leads to an examination of the actual capacity of each party to contribute to the expenses and consideration of the standard of living of both households”
.

In this case, the set-off amount was $128.  The budgets, when examined by Mr. Justice Bastarache established that while the budgets were close ($1,814 for the father and $1,916.95 for the mother) they also established “a large amount of duplication with regard to fixed costs”
 which led Justice Bastarache to conclude that significant adjustments would be required.

He then examined the ratio of incomes between the parties (56:44) and applied that 56% to the total of the two budgets for the child coming to a figure of $2,089.33 with the mother’s 44% of the total budget coming to $1,641.62.  He then concluded that the father should be required to pay an additional $275.33 over and above the $1,814 he was already contributing.  In the absence of other circumstances, Justice Bastarache stated that he would have awarded child support of $275.33. 
A return to mathematics, you say?  Not at all.  He went on to conclude that there was no decrease in the fixed or variable costs of the mother following the shared custody arrangement (which must have been a defect in the evidence; otherwise, how could that be possible?) and referenced the fact that there was no evidence that the extra time spent with the father resulted in increased costs (again, unless mom sent food along with the kids, that is difficult to imagine).
Before the litigation the mother was receiving over $500 per month from the father.  Based on that amount, the mother moved into a new home “in the reasonable expectation that she would continue to receive $563 a month or more from the father”
.  He went on to state “she was legitimately relying on the support payments she was receiving from the father pursuant to the earlier arrangement made between them.  He could not have ignored that.  In light of these factors, I have come to the conclusion that the child support must be set at $500 per month”
. 

To my mind, that was the deciding factor.

What can we take from this decision?  

It is possible that this case will have, as a result, the lessening of the impact of achieving the 40% threshold.  No more “cliff effect”.  While it appears that the evidence was not particularly complete (which is understandable given that I would expect that none of the parties anticipated that this case would go to the Supreme Court of Canada) this case may serve to discourage parties from seeking to significantly reduce child support when the 40% threshold has been achieved.  It also reminds parties that the evidence is the key and that, where circumstances have changed, a party who has achieved the 40% rule must carefully document all costs.

The most important conclusion to be reached is that while the court will examine the table amounts and consider the respective incomes of the parties and their financial means, these cases will not be determined by the application of a mathematical formula.  There will be no simple solution to shared custody cases now or in the future.  They will be fact driven with an emphasis on child budgets which, despite the Supreme Court of Canada’s indication to the contrary, I would respectfully submit will result in a return to the Paras days of child support.  
We will, as it were, always have Paras.
Robert G. Zochodne
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